Y A
n‘nagﬂ WUIK3

sruugdsriunisengived insdszaudymddylududszansam lunng U aa

a (3

ﬂ@ﬁsimmaa%’m’éﬁLiﬁgﬂ'ﬁ:uumﬂLﬁumfﬂﬁ%mmsnﬁmsmﬂﬁl,a%%uvlﬁ F9dafnnsluana

3
o & A A o ®A @ A A @ o
IWIBNINVWLIBDY ) UBNITNY Liaumﬂ&luﬂiﬂHmﬂﬂ’s’l"ll@]m’ma’m’liﬂm]xiadiuvlﬂﬂizmm

v et 1 a v Aa t-‘-g/ { et a
J0882 70 ﬂtymmnmfmvlmLﬂ@mmﬁaamﬂmwmLmaumwmm LWS’]&ﬂizﬁJ’)%ﬂ’ﬁE‘!@lﬁiﬁJ

naywes ingliniwenansudsznauazyaainsninnimaelszine

lutlagiuldfanuneimuda g lunsaanailunszuiunisy@sssansangn 1u aa
q@ﬁﬁw"lﬁﬁ’]Lmi:uumiﬂmsmmﬁmeial,ﬁaaml% lumm:ﬁnszﬂiaaqaﬁisuﬁdaLa‘%ulﬁf
NITUIUMIYATITIMAEEN lasaniz “gAsTTuTuTw uaz “garTIuauau”  wli e
1 g A 6 =3 [ a A a & @ 1 (%
wengnua e iUtz lamiuiniany ﬂtym@muvlsﬂi:a‘nﬁmwiuﬂszmumiq@ﬁﬁmmvlwvlﬂ
¥ = v @ A ~ 1 a > 1 v a va
anuilvadiafinine  amzdidnfiannuiuit winnszuaunsy@sssudslalagny ol
=) =) J { o v =) v ) v 1 YU A = o

Uszdninmanniufisniasildszuugdsssusmannaiuanudussialdainouriade aud

AN “ANNENTIY aamzmumigjaﬁﬁu ﬁﬁamwaqaﬁiiu”

mMydsiinzfnmuininmaeinszuiunsyismansenan laslfuwdazasis
“MINATIZRNY RN LAILLATHAIRAT (economic analysis of law) wIaNiazFunlumeauatud
A Adarsgenaat Wunseulunsiienzd nssuumfadinanazann@d susdiiviana

a o A a d s € - ) All
lunsidendifiumslussnidudszlomiuniauaniga 1w ersginezdsznavansyinisuiiie
Naﬂsﬂwﬁqﬂ%ﬁnﬂmi@ﬁLﬁumsﬁoﬂmfsqaﬂ'jﬂms@mﬁumiﬁu Tuiuaadsann AEHIRHEE

WaoﬂammﬂLﬁami@‘hLﬁumiﬁaﬂﬁmﬁalﬁlﬁ@Naﬂiﬂwﬁqﬂ%mnﬂdﬁmiﬁﬂLﬁumiﬁu L% NNY

e

2IAfAUWY aInu winszuugAnrinayyialdesadengrlunsdidefinindiuyaaale

o a = a a A & Y o o
NEREWRIUNIZUELIN l’ﬂluﬂ’lﬁﬁa\‘jﬂ@]mm‘,’m’mﬂ’a’mﬂ’aiﬁluﬂu LWS']ZVLN@]E]GLLUﬂijJ@luVJuLaG

U

ge e

NIAUA

myanniifiersgmaaiiarilinaod maaslnedionsdivazdeldifadunuda
faaudninsadlnedismydign asnmsuiuneliiiedunuunizlunisuinisdandrsd
A [ = a v o a 19 o A el Y
wazlnaiduidsamslaniuandnizienuiallgsy  Insliuimunzandisunsaiesdnu
minszhanaialdlaslidelWiiaenugyidedus wu Wi lddonadlnesgudodainin wie
d . A o v a v & Y P
1 “avuy Gsaziliingyidslamalunadigaaaussnuniluifigduuazawiaa lusnsd

Insdqnreliiiannugnifudind



v A Yy @ A

NnuwIRatedu aaidoiiteduiingiunit anulidszaninwaasmnszuiunnisyw
‘momtywaaﬁizmﬂ"lmm%uﬁm‘*iTadﬁ'umm@J 2 dszmsfia n) ssuungwangng Janwulddy
WBaslumaiiwmsadinenisangraniinly (over-criminalization) wag ) n13asInsmisaand
LLmMu‘L%miﬁ‘hqﬂmﬂﬂ’hmmﬂwwﬁaﬂmsﬂ%'w%aLmeﬁuﬁﬂﬁunm‘hﬂiﬂ \Nanasay
Todullugruainan anzglapldd@nsundygavengnanoeng LLazﬁiwﬁaamaﬂﬁmry’lﬁnTﬂ
g’ms:muﬁmsmmaoma%uﬁuua:ﬁmsmLa%??uslumoﬂ W.fl. 2546-2551  Wan3Anm 1wl
Uszangainanindudesuiisgutreduit dseindlngldnszvaunmmisangudunanlunis
32 IUTANNINGTY LLa:maﬁm}:adIﬂwﬁ‘hLaﬂﬁaUmiﬁ’hﬂmﬁaunﬂﬂaﬁﬁﬂm lazazaslnwsun
doiila madaduliaslnwingn udlisamsasinug

mnifa;&aﬂaﬁ"Liﬁ;jmiﬁmimwaama ﬂngﬁﬁ'ﬂﬁﬁﬂﬁmuuﬁmmLﬁaﬂizmmmi
dunuasizlunszuiumIgdsssanmiaig  waanuuuiaeInuyd Lﬁasawﬁunmaﬁﬂ‘luma:
suaawlagirsinnindoanuinsduluudas duniouda ﬁunmaﬁﬂ (average cost) N3
giinnmIadannazaniszann 76,600 m‘miaﬂﬁﬁLiﬁ;jmiﬁmimﬂuma%uﬁu %oﬁunumﬁm
mﬂmiﬂizmmmiéﬁﬂdnﬁaLﬂuﬁunuﬁy’m‘iwLLa:Lﬂummzﬁunwao%’gmﬁﬁ?u lasandslain

@qulmadgjmtﬁ LT% enwsaNNLazAuFslanaa g

o d' = J U v £ 6 =} 1
MNUUUIINNAIUIT ﬂm:;d'mzlvl,@ﬂi:mmmiﬂiﬂmmaamaLaaﬂma 9 lun1saa
AN UVBINTZLIUNTYATIINNIDY I@Uﬁﬁmm’lmuﬁanlunwﬂﬁgﬂm:mumsqaﬁsm 6
A Aa £ A
MIRNNAMIEUATL Ad
1. msundnlnwegyn (decriminalization) lugnuaadads g Soiaanngnang
% (mala prohibita) laglanizanufiaauiiaannmsliida wasnsnlnlszann
%ANINGH ﬂmx;ﬁfﬁ'ﬂ ﬂ'avlﬁﬂszwﬂmmsmia@@Tu“quﬁnﬂmﬂfmmmsmaﬂﬂmaa
LmummmsmamryﬂuﬂﬁﬁLﬁmimﬁ‘umsﬁwﬁ‘ug]u,amuﬂgmmwudamauﬂ
NYWINLAILANIAT WALNYANNBFIIULINNT
2. miﬁmumlﬁﬂmtﬁwmmuvl,nﬁimﬁﬂiuﬂaﬁﬂaummﬁ'ﬂﬁT@ﬂauuaiﬁmm
1 I Q 7= v & =1 = dl =4 1 v d‘y
nazflulwnisanasnwlanasasa: 50 Gaduaanwuluwnis@nennauning
msﬁmmlﬁé’umiﬂé’uﬂsaoﬂﬁﬁ@,ﬁnmﬂ‘l‘/’\laﬁaaﬂﬁ@iamﬂmma
mﬂﬁma‘l@imugaﬁamﬁﬁé’ams‘ﬁlaa

milflnslToununisignizszau (zozmdrignlaiv 1 1)

o o &~ W

nmIsnianmilgaifiazasgAininmnnansanafuszdunisgagalunsauga

WFmle enwawnan 221dszarsnguangitRarsananuaign



anTda lufuaasduuuasiznazaassanmadjavluudazumwins

@139 alawnuaasigiianasainnistflaanisiiancis o

. - Funusaad | swamaaneild | Gunuiiana
2atawad])su ' o e A
“ (un) 1180 (AR) (awuInaal)
ndigu (Fnwilaaiin) 76,612 565,764 -
1. m3gnidnlnwaign
1.1 snianlnsangadida-niulszann 7,995 548,430 1,189
1.2 snidnInsargnlungwansdu 48,574 558,242 210
1.3 wllan 1.2 uadnivasmatnasad 73,996 558,242 13
2. milnainasluadfvanenunule 62,593 526,091 520
3. mﬂﬁé'ﬂmsﬂé"uﬂiamﬁﬁ;&”L%ﬂmﬂﬁaama 76,612 564,576 33
4. mﬂﬁmavl,@imwaﬁaaﬂﬁﬁé'ﬂmiﬁaq 76,612 565,368 11
5. M3l lnsliuununisiign 55,778 565,764 605
6. mInagandalunisligm 75,328 565,764 9.6

ldl L
Ny ﬂ?iﬂitu’]mﬂ’]‘ﬂ(ﬂ et m’] |

a

NNATazAni malenlunmsdjsUniinalunmsaadunuuesnszuiunmsg s ld

&ﬂﬂﬁij@@l’]&lﬁ’]éfﬂﬁﬂ

1. mIsnidninsaglungnansusaiy lagawiznmanmsanian

Wiy gainaganuReawiannsldida w.a. 2534 uazngnans

pAUUIz0N azﬁﬂﬁéfunmaomxmumiqaﬁiimmaﬁa 1,189 R1ULN

fall

2. nmildlnmlFuunumadhgnluadongnldiowss axvilwdunuues

a =3 v 1A
ﬂ3$‘.l.l'3%ﬂ'ﬁﬂq@lﬁ‘§3&lﬂ@ﬂ\‘m\‘l 605 auuINGall

3. MInanasluafaNyauaNNW b6 TWEa 3N TRGUNUUaINTZUINNNT
q

qaﬁﬁm@aoﬁa 520 awUINGall

4. mapnianinsagnlunguanedu weniilaannguunuitdisanuiie

duiaannslgida w.a. 2534 uazngnanandulszann wilidunu

maamzmumsqaﬁﬁua@mﬁa 210 awundatl wanauudI Ludnns

HagJagsamalnasad

[

e

ﬂ'alﬁLﬁ@wmﬁmiam:mumsqaﬁﬁu

NMaRana9 g Ninanzansasiu i

Tunsh Wl fuia Tesfienudanylusaugs

IO TTULLATHINIUAZFINY

ik nMIUfzUnIzuIumMIgdnTINn I IMALKINIGINgINg 4 maden ldiae
W leasuuuIaINIg

A a [ ' =® [ a
N3 E]ﬂi%ﬂ’ﬁﬂg]gﬂ@dﬂﬂ’]’)%d aumﬂmumiwmizm




dedataualumair lnwdiuunlfununisiignluadergnilifouss A dniide
ldudein InsdSvfinansenuduavdagiinglddosunnigiingldun wazlnwiudnl
santailesdnunsnszinanufiald  Weuddymainsn anzIdiana bitiian Inwysy
auTele (day fines) NlTunwInsUTuLLLAEI (fixed sum fines) ﬁl%a%ﬂuﬁﬁ]ﬁgﬁ'u Wlasann
Tns$umuneldmansautladgmeanumiensmeneldvssaungudisg 16 wanand
TnwlSudandndsmusndsuuadllowanimiassgio SoililnelSuiudiesilisaasde
Wsuifeuiudwile  wananit ﬂngﬁfﬁ'ﬂﬂ'amualﬂﬁmmu’%mié’aﬂuLquiuﬂstﬁﬁpjﬂs:ﬁﬁ
anuiAe ldaursadiszaule ﬁi’l%IVl‘Hﬁ’]Qﬂ‘lfu anziITudaaualildiamslunsdindns
famnufinfouss wieldmansaldnsasinsauldivgu

vi



Executive Summary

Economic Analysis of the Thai Criminal Justice System

The Thai criminal justice system is fraught with problems of inefficiency in many
parts of its process. Each year the courts receive many more cases than they can decide,
leaving a growing backlog of undecided cases. The number of imprisoned convicts is roughly
170 percent the carrying capacity of prisons. However, these overloads are not the result of a
lack of resources. By international standards, the Thai criminal justice system consumes

relatively more resources in terms of budget and personnel than many other countries.

There are many ongoing initiatives to streamline the criminal procedures. For
example, the court has introduced a system of continuous case hearings. The Ministry of
Justice has promoted the use of alternative dispute resolution, “community justice” and
“restorative justice.” Useful as they are, these initiatives have so far been unable to
significantly reduce the inefficiencies in the criminal justice system. We argue that, unless the
system is reformed to be more efficient, accessibility and fairness would be of limited value.

As the saying goes: “justice delayed is justice denied.”

We argue that an economic analysis can provide fresh insights into the problem and
offer new perspectives for possible solutions. We assume that individuals are rational in the
sense that they are forward looking and attempting to maximize their own interests. From this
perspective, people commit criminal offenses if they expect the net benefits from them to
exceed the net benefits they could obtain by performing other activities. Net benefits related
to a crime are defined as benefits from the crime minus the costs in conducting it and the
costs arising from being prosecuted and punished. Similarly, a rational injured person will
file a criminal lawsuit if he expects the net benefits from it to exceed the net benefits he could
obtain from other activities, including filing a civil lawsuit. As criminal sanction involves the
use of public resources, if a dispute that is private in nature is allowed to be settled
criminally, the plaintiffs would have an incentive to overuse the justice system by initiating

more lawsuits than necessary since they would not have to bear the full cost of their actions.
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Another key major insight of the economic approach is that monetary sanctions such
as fines are superior to non-monetary ones such as imprisonment in many ways. Aside from
relatively small collection costs, the social cost of fines is almost zero, as they are just
transfers from the convicted offenders to the public. Fines also have another advantage over
imprisonment in that, while still furnishing deterrence effects, they do not deprive the
convicted offenders of freedom and attach social stigma to them. As a result, they do not have
the negative effects of excluding the offenders from current and future labor market and
disrupting economic activities. On the other hand, the cost of imprisonment can be very high,
as it comprises the sum of the earnings foregone, the value placed on the restrictions on

consumption and freedom, and the social costs of stigmatization.

Based on such insights, we hypothesize that the inefficiencies of Thailand’s current
criminal justice system are a result of two major problems: (a) systematic biases toward
criminal proceedings over civil ones, and (b) the underutilization of monetary sanctions and
the overutilization of imprisonment. To test our hypotheses, we analyze the Thai legislations
and sampled court cases decided during 2003-2008. The analysis confirms that the Thai legal
system indeed prefers criminal sanctions to civil ones. In particular, it is found that there are
over 350 legislations that provide criminal sanctions against prohibited actions. Many of
them are related to disputes between private parties over private matters such as defamation
and the use of bounced cheques. We also found that even though almost all statutes provide
judges with a choice of imposing imprisonment or fines, or both, on convicted offenders,
imprisonment has been the predominant mode of sanction by the court. Fines are used only in
cases involving minor criminal offenses, such as gambling, or in combination with suspended

imprisonment.

Based on the sampled court cases, we construct a model to estimate the costs borne by
the state in conducting criminal proceedings. We found that it costs averagely about 76,600
Baht to settle a criminal case accepted by the Court of First Instance. This includes the costs
to finance the operation of the police, prosecution, all levels of courts, prisons and correction
facilities. If the costs borne by private parties, such as lawyer fees and their opportunity costs,

are also included, the total cost is likely to become much higher.
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Based on the model, we estimate the potential cost savings that can be achieved by the

following six reform proposals that have been suggested:

Decriminalizing certain mala prohibita offences. In particular, we estimate the
cost saving arising from decriminalizing the use of bounced cheques and
defamation. We also estimate the savings arising from replacing criminal

sanctions with administrative ones to sanction violators of transportation,

Requiring the parties to attempt to settle their disputes through mediation. The

estimation assumes a success rate of 50 percent, as indicated by a previous

Disallowing plaintiffs to file criminal cases directly to the court without an

1.
building and service provision regulations.
2.
study.
3.
approval from a public attorney.
4.

Requiring the court to conduct preliminary examination of the cases filed by

public attorneys before accepting them.

5. Replacing short-term imprisonment (less than 1 year) with monetary fines.

6. Abolishing the discretion of judges and the public attorneys to allow a case to

be appealed to the Supreme Court.

The estimated cost savings of each reform proposal are shown in the following table.

Table Cost saving resulted by various reform proposals

Cost saving
Reform Proposal Cost per case Nu.m.b er of (million Baht per
(Baht) remaining cases
year)
Base case (status quo) 76,612 565,764 -
1. Decriminalization
1.1 Decriminalizing cheque misuses and
) 7,995 548,430 1,189
defamation
1.2 Replgcmg criminal sanctions with 48,574 558,242 210
administrative ones
1.3 Same as 1.2, but assume that 10% of the
cases will be appealed to the administrative court 73,996 358,242 13
2. CQmpulsory mediation before the court 62.593 526,091 520
considers the case
3: Dlsallowmg plaintiffs filing lawsu?ts to the court 76.612 564.576 33
directly without approvals from public attorneys
4. Requlr}ng the court to conduct prehmmary 76.612 565.368 1
examination of cases filed by public attorneys
5. Replacing imprisonment of less than 1 year with 55.778 565,764 605
monetary fines
6. Abolishing the discretion of judges and the
public attorneys to allow a case to be appealed to 75,328 565,764 9.6
the Supreme Court

Source: estimated by the authors




The table shows four reform proposals would produce the most significant savings:
decriminalizing the use of bounced cheques and defamation (1.2 billion Baht in saving per
year), replacing imprisonment of less than 1 year with monetary fines (605 million Baht in
saving per year), compulsory mediation between disputing parties (520 million Baht in
saving per year) and replacing criminal sanctions with administrative ones (210 million Baht
in saving per year). We believe that all the four reform proposals would neither compromise
the fairness of the justice system nor bring about significant negative social and economic
impacts, provided that appropriate safeguard measures are put in place. Thus, these reform

options should be accorded high priority for consideration.

While replacing short-term imprisonment with fines can result in significant savings,
there are a number of arguments against the use of fines. Firstly, it is widely believed that it
favors the rich over the poor. Secondly, many people view that fines alone would not have
the necessary deterrent effect. We believe that these arguments reflect the weaknesses of the
current fines system rather than the inherent faults in the use of fines as a sanction in itself.
To address the two concerns, we propose that ‘day fines’, fines that are determined based on
both the gravity of the offences and the offender's income, should replace the current fixed-
sum fines. A major strength of day fines is that high and low-income people are punished
proportionate to their incomes, thus avoiding the pro-rich bias in the current fixed-sum fines.
Based on the level of income, day fines tend to keep pace with inflation and thus do not lose
its deterrent effect overtime. We also propose that community services should be performed
in case of fine defaults. Finally, we believe that imprisonment should be limited to the case

of felony or used as a last resort sanction in the case of non-felony ones.



